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[ ] deposited with the U.S. Postal Service as first class mail with aufflcient postage in envelope addressed to: 
Commissioner for Patents, P.O. Sox 1450. Alexandria, VA 22313. 

[ XI transmitt&d by facsimile to the U-S. Patent and ^demai 
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Date 
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^^O^PLICATION FOR PATENT TERM ADJUSTMENT 



Sir: 

This is an application for adjustment of the term of the patent to issue on the above- 
referenced application. The fee for this application is being paid separately by credit card 
payment form, but the Director is authorized to deduct any underpayment for this application 
for patent term adjustment from deposit account number 501267, 

Below is a statement of the facts surrounding this matter. The undersigned regrets that due to 
the complexity of the situation, it is unclear to the undersigned what the correct patent term 
adjustment should be. The Office's assistance in determining the correct patent term 
adjustment is earnestly solicited: 
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FACT PATTERN 

On March 11, 2004 a personal interview was conducted on behalf of the undersigned by a 
local representative (Michelle Lai^on). Certain agreements were reached during that 
interview. Those agreements were documented in the Office Action Response of March 18, 2004 
(one week later) as well as an Examiner interview summarv' form FTOL-413 done the same day. The 
Examiner's summary does not appear to have been made part of the electronic record until May 3, 
2004. 

Hie Examiner Interview summary is dated March 1 1 , 2004. 

Applicant's summary of the interview (made with the PTOL-413 in hand) was included in the 
Office Action response of March 1 8, 2004 at page 1 1 - only about one week after the 
interview. 

On May 3, 2004, a restriction requirement was made by the Exaininer, such requirement making no 
mention of the interview or Applicant's inteiview summary, but which was agreed to at the interview 
and resulted directly therefrom. 

On May 7, 2004, four days later, the response to the restriction was filed. 

The Examiner responded with an Office Action on September 27 rejecting the elected claims. In 
paragraph 3 of this Office Action, the Examiner deemed that the interview summary submitted on 
March IS, 2004 was not fully responsive because of failure to document the interview in adequate 
detail. 

On October 1, 2004, four days later. Applicants fiirther described the events of the interview in detail. 
Hence, there are 147 days between the restriction response of May 5, 2004 and the response of Oct. 1, 
2004 vvhich apparently corrected the Examiner's allegation of non-responsiveness. 

There is a 20 day delay beyond four monihs bet^'een the response to the restriction requirement filed 
May 7, 2004 and the Office Action of September 27, 2004. Since this period overlaps the 147 days 
considered Applicant delay, it is presumed that this 20 day delay has been deemed irrelevant to the 
present calculation by the PTO's software for PTA. 
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The PTO interview summary is silent as to some of the agreements made during the interv'iew, hence 
it would appear that Applicant's intei-view summary that was deemed to be non-responsive is in fact 
supplemental to the PTO interview summary and makes the record far more clear than the Examiner's 
interview summary alone. Moreover, it is submitted that the summary on page 1 1 provided in the 
Office Action response of March 18, 2004 together with the Examiner's PTOL-413 provide an 
adequate summary of the interview meeting the Applicant's burden to document the interview, and 
hence the interview summary is not detective as asserted, 

Applicant submits that the coirect detertni nation is per one or more of the following scenarios: 

1 - An interview summaiy that supplements an interview summary done by the patent Examiner 
(and is believed to provide a complete record of the substance of tlie interview) is not believed 
to be adequate grounds for a determination that an Office Action response is not fully 
responsive. If Applicant's summary was inadequate, the rules provide for the Examiner to 
provide an extendable one month period to provide supplement the summary (See page 2 of 
the PTOL-413 form). No such notice was ever provided. Hence* it is submitted that the 147 
days of delay should be removed. 

2. If the adequacy of Applicant's interview summary' is deemed to be adequate grounds for 
determining that a response is not fully responsive, even though the notice of inadequacy was 
filed months later by the Examiner, it would seem that the adequacy of the summary should 
have been based upon xhe date of the Office Action Response containing the original 
summary for PTA purposes - i.e.. March 18, 2004. Hence, it would seem that the calculation 
of PTA for Applicant delay should have started 45 days earlier (if the undersigned's date 
math is correct). Under this scenario, this extends Applicant's delay to 147 days 45 days = 
192 days. 

3. However, if again the adequacy of Applicant's interview summary is deemed to be adequate 
grounds for determining that a response is not fully responsive, the Examiner should have 
brought that to Applicant's attention at a much earlier date - that date being certainly no later 
than May 3, 2004 at tlie time the Examiner made the restriction requirement. Had the 
Examiner done so, it is submitted that the undersigned would have corrected the record in the 
same amount of time as it took when Applicant was placed on notice that the response was 
considered partially non- responsive. That time is 4 days (between September 27, 2004 and 
October U 2004). Hence, it is believed that a more equitable adjustment would be from 
March 18, 2004 until May 3, 2004 plus 4 days which (if tlie undersigned's date math is 
correct) amounts to 45 days -r 4 days ~ 49 days. 
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4, In the event either scenario 1 or 3 is deemed correct, the 20 days of delay beyond four months 
spanning the May 7, 2004 restriction response and the September 27, 2004 Office Action 
should come into play and should introduce a 20 day PTO delay. 



The undersigned earnestly sohcits the Office's assistance in reviewing the present 
applicationj which obviously involves a complex scenario, and making a detemnination as to 
the proper PTA in the present application. 

This application is not subject to a terminal disclaimer. 



Please ScfWl CorrcjpO Irenes to: 
Jmy A. Miller 
Miller Patent Sciviccs 
3S0Q Dodciry Lane 

Phone: (919) S16.99SI 



Customer Number 24337 
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